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BENTHAM AND THE UNITED 
STATES OF AMERICA* 

H. L. A. HART 

University of Oxford 



I 

In 1776, the year of the American Declaration of Independence, and an 
annus mirabilis in English letters, Jeremy Bentham opened an epoch in 
political and legal theory; for not only did he announce in A Fragment on 
Government, published anonymously in that year, his first formulation of the 
principle of utility, according to which, "It is the greatest happiness of the 
greatest number that is the measure of right and wrong," 1 but in the same 
year, 1776, he fired the first shot, in an Answer to the Declaration of the 
American Congress, 2 of a long sceptical campaign conducted against the 
doctrine of natural and unalienable rights of man. In legal theory Bentham's 
sharp severance in the Fragment between law as it is and law as it ought to 
be and his insistence that the foundations of a legal system are properly 
described in the morally neutral terms of a general habit of obedience opened 
the long positivist tradition in English jurisprudence. 

It may be that the epoch which Bentham thus opened is now closing: 
certainly among American political and legal philosophers utilitarianism is 
on the defensive, if not on the run, in the face of theories of justice which 3 in 
many ways resemble the doctrine of the unalienable rights of man; and there 
are now new forms of old theories holding that there are important concep- 
tual connections between law and morality obscured by the positivist tradi- 
tion. 4 

In the Fragment, Bentham makes no explicit reference to America but in 
fact we know, from a source about which I shall have more to say later, that 
all the rights and wrongs, legal and moral, of the American colonists' case 

* I am deeply indebted to Professor J. H. Burns for many constructive criticisms and for 
placing at my disposal his unrivalled knowledge of the Bentham MSS. 

1 Jeremy Bentham, A Fragment on Government, Preface to the First Edition, in 1 The 
Works of Jeremy Bentham 221, 227 (John Bowring ed. 1843) [hereinafter cited as Bentham 
Works]. 

2 [John Lind], An Answer to the Declaration of the American Congress (1776). See p. 556 
infra. 

3 See Robert Nozick, Anarchy, State, and Utopia (1974); and John Rawls, A Theory of 
Justice (1971). 

4 See, for exam] ^ Ronald Dworkin, Hard Cases, 88 Harv. L. Rev. 1057 (1975). 
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against the British Government and their claims to independence, had en- 
gaged Bentham's closest attention during much of the time when he was 
writing the Fragment. 

The story of Bentham's concern with America is in fact a complex and, in 
the end, a rather sad one. In it there are two distinct phases: the first was one 
of antipathy and rejection, both of the legal arguments of the Americans' 
case before the break with Britain and of the philosophy of the Declaration 
of Independence which made the break; the second was a phase of en- 
thusiasm and, in many ways, indiscriminate admiration of America after the 
Union and of its developing democracy. From 1817 when he first publicly 
took up the cause of reform of the British Constitution, the injunction "Look 
to America" became Bentham's favourite slogan 5 in urging his own coun- 
trymen towards democracy and the full radical program of manhood suf- 
frage, secret ballots, short parliaments, and equal electoral districts. 6 

II 

The first phase of this story, the phase of Bentham's hostility to the 
American cause, has some curious features; not the least curious of them is 
the fact that though arguments from Bentham's pen against the American 
Colonists' case were actually published, they were published not under his 
own name but as part of the work of another remarkable man whose name is 
rarely mentioned in the history of this period. This was John Lind, the son of 
an impoverished Anglican clergyman whose affairs had been looked after by 
Bentham's father, the attorney Jeremiah Bentham. As some very vivid and 
moving letters testify, Bentham formed with Lind a most intimate friend- 
ship. Indeed, on Bentham's side it was a passionate one, so that when the 
friendship cooled after a quarrel, Bentham could write sadly to Lind, "There 
was a time when I doubted whether, so long as you were alive, I could live 
without you. It became necessary for me to try: I have tried and I have 
succeeded." 7 Lind was an interesting and attractive figure, energetic and 
intelligent with a taste and gift for polemics. He was very much a man of the 
world and indeed of fashion, generous and high-spirited, somewhat slap- 
dash by Bentham's standards; his attraction for Bentham had certainly 
something of the attraction of opposites. His qualities emerge plainly enough 
from the barest description of his career. He was born in 1737 and was thus 

5 For examples see Jeremy Bentham, Plan of Parliamentary Reform (1817), in 3 Bentham 
Works 433, 447, 472, 494; The King against Edmonds and Others: Set Down for Trial at 
Warwick on the 29th of March 1820 (1822), in 5 Bentham Works 239, 246; and the earlier 
Draught of a Code for the Organization of the Judicial Establishment in France (1790), in 4 
Bentham Works 287, 363. 

6 Jeremy Bentham, Plan of Parliamentary Reform, in 3 Bentham Works 435 passim. 

7 Letter from Jeremy Bentham to John Lind, Dec. 9, 1775, in 1 The Correspondence of 
Jeremy Bentham 289 (Timothy L. S. Sprigge ed., 1968) [hereinafter cited as Bentham Corre- 
spondence]. The Bentham Correspondence is part of the Collected Works of Jeremy Bentham 
(Univ. of London, 1968- ). 



This content downloaded from 128.95.155.210 on Sat, 5 Jul 2014 18:24:50 PM 
All use subject to JSTOR Terms and Conditions 



BENTHAM AND THE USA 



549 



eleven years older than Bentham. When Bentham came to Queen's College 
Oxford as a precocious child of twelve, Lind then at Balliol aged twenty- 
three called on him and reported to Bentham's father that the minute figure 
at which the whole university was staring had in him, as Lind put it, 
multum in parvo and all was well with him. 8 After taking his degree, Lind 
took Holy Orders and in 1761 went out to Constantinople as chaplain to the 
Levant Company. Here he lived for six years and was dismissed from his 
post for "being too agreeable," as Bentham said, to the British Ambas- 
sador's mistress. 9 He then abandoned Holy Orders, leaving his clergyman's 
habit to be sold in the bazaar, and went to Poland, first as tutor to the King's 
nephew Prince Stanislaus Poniatowski, but his energy and intelligence at- 
tracted the attention of the King who made him the Governor of his Military 
Cadet School. After serving very successfully for six years, Lind returned 
with a pension to England in 1772 and acted as agent and, in all but name, 
as minister for Poland. In 1773 he renewed his friendship with Bentham and 
was called to the English Bar in 1776. The two became fast friends and 
collaborators, and it was Lind who first suggested the project of an attack on 
Blackstone and a detailed critical examination of the famous Commentaries 
and who wrote the first draft of the opening chapter of what eventually 
became Bentham's Comment on the Commentaries , 10 of which the Fragment 
on Government was itself an offshoot. 

Though they were occupied with these hostilities against Blackstone, the 
two friends were also participants in the great dispute of the day with the 
American colonies. In 1775 and 1776, Lind published three works in defence 
of the British government's policy and for these won the favour of Lord 
North and Lord Mansfield. To each of these works Bentham contributed 
anonymously in different ways. The first of them, published in May 1775, 
under the title of Remarks on the Principal Acts of the Thirteenth Parliament 
of Great Britain, 11 was designed to show, by an exhaustive review both of 
the charters granted to the colonies and the history of British legislation as 
well as by examination of constitutional principles, that Parliament had had 
full power to enact the so-called "Intolerable Acts" of 1774 — including the 
act shutting the port of Boston — which had aroused such great indignation 
in America. 12 Bentham not only spent months, during which time he lived in 

8 Letter from John Lind to Jeremy Bentham, Nov. 17, 1760, in 1 Bentham Correspondence 

22. 

9 Jeremy Bentham, A Fragment on Government, Historical Preface Intended for the Second 
Edition, in 1 Bentham Works 247. 

10 The Comment on the Commentaries was first published in 1928 (an edition by Charles 
Warren Everett). A new edition in the Collected Works of Jeremy Bentham by J. H. Burns and 
H. L. A. Hart, including Lind's drafts and an account of their collaboration, is now in the press. 

11 [John Lind], Remarks on the Principal Acts of the Thirteenth Parliament of Great Britain 
by the Author of Letters concerning the Present State if Poland (1775). 

12 Lind's book dealt with four acts of 1774: The Boston Port Act; the Massachusetts Bay 
Regulation Act; the Impartial Administration of Justice Act; and the Quebec Act. 
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Lind's house, helping him to revise his first drafts for publication of this 
work, but contributed two pages setting the structure of the book and defin- 
ing with great precision the issues to be discussed in it, distinguishing be- 
tween points of law, points of historical fact, and the merits of the legislation 
in question. But apart from the contribution of specific passages, the whole 
work is full of Bentham's thought and may be regarded as the first published 
version of many of his leading ideas. 

The main theoretical argument of the book concerns the legislative powers 
of Parliament and attempts to show that, contrary to the cry of "no taxation 
without representation," there was in fact no reason for insisting that rep- 
resentation and taxation were inseparable. The idea that they were so arose, 
according to Lind, 13 from a misconception of the nature of property as 
something that belonged to individuals independently of the law. On the 
basis of this misconception there had developed the further erroneous idea 
that when the subject pays taxes he is making a gift of what is his and which, 
since it is a gift, requires his consent. This is a misconception since there is no 
natural property; "that only is my property," Lind explained, "which the 
legislature declares to be so." "Take away the fence which the law has set 
around this thing . . . and where would your right or property be then?" 14 So 
when taxes are imposed the law is simply drawing a line, assigning part of 
the available common stock of the community to the support of government 
and the general needs of the community, and part to individuals. How much 
should be allocated to the community by way of taxes and how much to 
individuals as private property, and what the scope of property rights should 
be, all this is a matter for argument and for the law to settle. These ideas are 
of course now familiar to us from Bentham's later published work elaborat- 
ing the idea that there was no "natural" property 15 and developing utilitar- 
ian principles of taxation policy. 16 But the idea that all property rights are 
the creation of the law, which here was used against the claim that taxation 
and representation were inseparable, was, for Lind, borrowing (as he ac- 
knowledged) from Bentham, only a part of a wider general theme about the 
nature of rights. This general theme was that the whole conception of a right 
which is not a legal right or of rights which are antecedent to the law and 
limits what the law may properly do either by way of taxation or otherwise 
was nonsense; indeed it was a contradiction which Bentham later compared 
to the idea of a "species of cold heat, a sort of dry moisture, a kind of 
resplendent darkness" and said that men resort to talk of nonlegal or natural 

13 John Lind, supra note 11, at 54-56. 

14 Id. at 71, 56. 

15 See, for example, Jeremy Bentham, Principles of the Civil Code, in 1 Bentham Works 297, 
308; and Of Laws in General 255 (Collected Works of Jeremy Bentham, Vol. 2, H. L. A. Hart 
ed. 1970). 

16 See, for example, Jeremy Bentham, Manual of Political Economy, in 3 Bentham Works 
31, 75-80. 
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rights when they wish to get their own way without arguing for it. Such 
language, Bentham said, is the "effusion of a hard heart operating upon a 
cloudy mind." 17 So here in this early work Lind voices Bentham's doctrine 
by saying, "I know of no other rights in a state of civil society," save those 
that are created by the law. "The terms of natural and inherent rights, when 
applied to men in such a state, are to my understanding, perfectly unintelli- 
gible. ... I think the Citizen is to look for his rights in the laws of his 
country." 18 

Apart from this, what is most important for the student of Bentham's 
thought in this work is that though it is impregnated with Bentham's ideas, 
there is no assertion or discussion of the idea that a sovereign legislature 
could not be in principle subject to legal limitations. 19 So in this work there 
is no invocation of the famous passage from Blackstone's Commentaries so 
often thundered forth against the recalcitrant Americans. "There is and must 
be in all [governments] a supreme, irresistible, absolute, uncontrolled au- 
thority, in which the jura summi imperii, or the rights of sovereignty, re- 
side." 20 

These words of Blackstone were published in 1765, and by the time the 
spate of pamphlets on the American question had become a flood on both 
sides of the Atlantic, defenders of the British government's policy had come 
to think not merely that Parliament had unlimited legislative powers as a 
matter of English constitutional law but that it was a general necessary and 
indeed self-evident truth that government by law could not be limited by 
law. To this flood Dr. Johnson in 1775 contributed a sonorous but somewhat 
ill-tempered pamphlet, Taxation no Tyranny, written to confute those whom 
he termed the American "zealots of anarchy" and their English supporters 
whose pro-American "antipatriotick prejudices," he declared, were "the 
abortions of folly impregnated by faction" and "produced against the stand- 
ing order of nature." Here Johnson in effect produced a layman's version of 
Blackstone's principle: "all government is ultimately and essentially absolute 
... in sovereignty there are no gradations. . . . there can be no limited 
government. There must, in every society, be some power or other, which 
. . . enacts laws or repeals them, erects or annuls judicatures, extends or 
contracts privileges, exempt itself from question or control, and bounded 
only by physical necessity." 21 

17 Jeremy Bentham, Supply without Burthen, in 1 Jeremy Bentham's Economic Writings 
283, 335 (W. Stark ed. 1952). 

18 John Lind, supra note 12, at 191. 

19 There is, on the contrary, the admission that the terms of charters granted to the original 
colonists, though granted by the King alone, are binding on the whole legislature since such 
grants are made by the King in his "procuratorial capacity" as Parliament's agent. Id. at 30-38, 
79-81. 

20 1 William Blackstone, Commentaries on the Laws of England 49 (1765). See also, "that 
absolute despotic power, which must in all governments reside somewhere," id. at 156. 

21 Samuel Johnson, Taxation no Tyranny: An Answer to the Resolution and Address of the 
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More than fifty years later these assertions were to find an echo in John 
Austin's claim that legally limited government was a contradiction in 
terms. 22 But Bentham's thoughts on this matter as they first appeared in the 
Fragment on Government were in fact much more complex than 
Blackstone's or Austin's. They were subtle, hesitant, and at times obscure. 
He was convinced that the conception of the impossibility of legal limitation 
on supreme legislative power was mistaken since he thought it could not be 
reconciled with the patent facts of history, ancient and modern, which pre- 
sented many examples of federal states where no legally unlimited legislature 
was to be found, among which he noted the Dutch Provinces, the German 
Empire, the Swiss cantons, as well as the Achaean League of ancient 
Greece. 23 So the unqualified statements of Blackstone and Dr. Johnson were 
wrong. Nonetheless, Bentham had shifting views on this matter and found 
great difficulty in reconciling with his own general imperative theory of law 
the idea of constitutionally limited government and the possibility that an 
enactment of a supreme legislature might be outside its powers and held 
legally void. For according to Bentham's imperative theory, all law is the 
expression, direct or indirect, of the will of the sovereign legislator whose 
powers are not conferred by any law, as those of his subordinates are, and so 
cannot be limited by any law as the powers of his subordinates can. 
Bentham wrestled with great honesty and tenacity with this conflict between 
his general theory of law and the facts. He does so first in the Fragment, and 
then in his masterpiece of analytical jurisprudence Of Laws in General, and 
later in the incomplete Constitutional Code. 24 He resorted to a variety of 
very different ideas (which I have examined elsewhere) 25 to explain the 
possibility of legally limited government, but all his attempts at solutions of 
the problem run into great difficulties and fail to account for the phenome- 
non that laws issued by a supreme legislature might be held by courts to be 
ultra vires and void: a possibility which Bentham envisaged in the Frag- 
ment 26 twenty-seven years before Marbury v. Madison was decided by the 



American Congress, 1775, in 6 The Works of Samuel Johnson, LL.D. 225, 234 (Oxford ed. 
1825). The same principles were expressed in many pamphlets of the period, for example: "In all 
forms of government, so long as the powers exist, the degree of power is the same; in all, alike 
absolute." Experience Preferable to Theory: An Answer to Dr. Price's Observations on the 
Nature of Civil Liberty, the Principles of Government and the Justice and Policy of the War 
with America 10(1770). "No maxim in policy is more universally admitted, than that a supreme 
and uncontroulable power must exist somewhere in every State. — This ultimate power, though 
justly dreaded and reprobated in the person of one man, is the first spring in every Political 
Society." [James Macpherson], The Rights of Great Britain Asserted Against the Claims of 
America: Being an Answer to the Declaration of the American Congress 3 (1776). 

22 John Austin, The Province of Jurisprudence Determined and the Uses of the Study of 
Jurisprudence 254 (H. L. A. Hart ed. 1954). 

23 Jeremy Bentham, A Fragment on Government, in 1 Bentham Works 289-90. 

24 Id. at 288-90; Jeremy Bentham, Of Laws in General, supra note 15, at 18 (notes a, b), 
64-69; and Constitutional Code, in 9 Bentham Works 119-24. 

25 Bentham on Sovereignity, 2 Irish Jur. 327 (n.s. 1967). 

26 Jeremy Bentham, A Fragment on Government, in 1 Bentham Works 289. 
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United States Supreme Court. In fact a far more fundamental transforma- 
tion of Bentham's imperative theory of all law as an expression of the legisla- 
tive will is required for the explanation of constitutionally limited govern- 
ment than is afforded by the various patchwork additions to the imperative 
theory which he made to cope with the problem. The minimum required 
must be the admission that the notion of law be extended to include those 
principles according to which the courts treat the satisfaction of certain 
conditions, substantive as well as procedural, as criteria of the validity of a 
legislature's enactments, even though these principles are not themselves the 
product of the sovereign legislator's will and so are not law according to a 
strictly imperative theory. 

So much for Lind's first book written with Bentham's aid. In the next 
year, 1776, Lind followed up his defence of the British government's Amer- 
ican policy with an attack on a prominent advocate of the American cause, 
Richard Price, the non-conformist minister, economist, and philosopher. 
Price had supported the colonists' case with his Observations on the Nature 
of Civil Liberty , The Principles of Government, and the Justice and Policy of 
the War with America, published early in 17 76. 27 This was an attempt to 
demonstrate, on the basis of a theory of a natural right to liberty, that 
democracy, direct or indirect, was the only legitimate form of government. 
Price defined liberty as "self-government" and for him laws made without 
the participation of those governed reduced subjects to the condition of 
slavery. So the maxim by which sound political thought should be guided 
was "every man his own legislator." On Bentham, Price had a profoundly 
irritating effect. Price's slogan "every man his own legislator" seemed to him 
the height of absurdity and years later, in explaining why he had taken the 
government's side against the Americans who had so reasonable a cause, 
Bentham said, "Dr. Price with his self-government made me an anti- 
American." 28 

The looseness of Price's arguments made his book an excellent target for 
Lind's polemical talents, and in 1776 he published a detailed attack, first in 
the form of letters to a newspaper and then in book form. 29 Though 
Bentham did not make written contributions to this work, it is full of his 
doctrines and references to the Fragment published three months earlier, and 
it resounds with many of Bentham's most famous phrases including "the 
greatest happiness of the greatest number." 30 Lind's book confronted Price 

27 Price's work was published in Philadelphia as well as in England and enjoyed a success 
comparable to Thomas Paine's Common Sense. 

28 UCL (University College, London) Bentham MSS, CLXX, 175 (1793). The Bentham 
manuscripts are enumerated in A. Taylor Milne, Catalogue of the Manuscripts of Jeremy 
Bentham in the Library of University College, London (1962). 

29 The Gazetteer and New Daily Advertiser, March 2, 21, 25, 27, 29; April 1, 4, 9, 1776. The 
letters are signed "Attilius". Lind's book appeared anonymously as Three Letters to Dr. Price 
Containing Remarks on His Observations on the Nature of Civil Liberty ... by a Member of 
Lincoln's Inn (1776). 

30 Bentham himself has used this phrase for the first time in his Preface to the Fragment but 
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with the argument, admittedly borrowed from Bentham, 31 that "liberty is 
the name of nothing positive" but is merely the absence of coercion, and it 
contains such leading Benthamite ideas as that the authority of government 
depends on a habit; that duty is created by punishment; and the expression 
"a right" is a purely legal term so that where there is no law there is no 
right. 32 There is even an anticipation here of Bentham's suggestion that in 
some contexts the statement that a man had a natural moral or nonlegal 
right might have a meaning and where this was so it was a misleading way of 
stating that it was fit and expedient that a certain legal right should be 
established. 33 

The most important ideas which emerge from Lind's exchange with Price 
concern the notion of a free government. 34 For Price, arguing the American 
case, a government is a mere despotism and its subjects are in a condition of 
slavery unless two conditions are satisfied. First the powers of the govern- 
ment must be recognised as limited, and secondly the legislators must be the 
whole male adult population or their democratically chosen representatives. 
For Price the merely negative liberty granted by the law to the citizen when 
it prohibits coercion is not enough for real freedom. If the law allows and 
protects such liberties, this is not free government but merely government 
under which liberty happens to be enjoyed, as a slave might enjoy a precari- 
ous liberty under an indulgent master. Civil liberty must be enjoyed as a 
right secured by the limitations of the legislature's powers and by a fully 
democratic constitution. In reply to this, Lind used 35 ideas which appear in 
an expanded form in the Fragment on Government 3 ** and urges that there is 
no absurdity at all in saying that the legislature of a free country is omnipo- 
tent. The distinction between free and despotic government is not to be 
sought in any limitation of governmental power, but in the manner in which 
the whole power is distributed amongst those who must combine to exercise 

apparently did not use it again until 1820. Robert Shackleton, The Greatest Happiness of the 
Greatest Number: The History of Bentham's Phrase, 90 Studies on Voltaire and the Eighteenth 
Century 1461 (1972). 

31 This acknowledgement is made in the letter to the Gazetteer of March 29 (where it includes 
also the borrowing of the analysis of the nature of a right) and in the later book, [John Lind], 
supra note 29, at 16n. See Jeremy Bentham, Of Laws in General, supra note IS, at 253, for 
Bentham's identification of liberty with absence of coercion. 

32 [John Lind], supra note 29, at 10S, "in the habit of acknowledging our authority." See also 
id. at 21, 141 citing the Fragment. 

33 See Jeremy Bentham, Anarchical Fallacies, in 2 Bentham Works 489, 501; Pannomiol 
Fragments, in 3 Bentham Works 211, 221; and Supply without Burthen, supra note 17, at 333. 

34 [John Lind], supra note 29, at 71-74, dealt briefly with Price's claim that Parliament's 
legislative powers were limited and quotes from Bentham's Fragment, in 1 Bentham Works 
288, the statement that to speak of legal limits on the supreme government of a state was an 
"abuse of language." Lind does not reproduce Bentham's qualifications or hesitations nor his 
own earlier admission in the Remarks on the Principal Acts of the Thirteenth Parliament, supra 
note 11, that Parliament might be bound by charters granted to the colonies. 

35 [John Lind], supra note 29, at 71-72. 

36 Jeremy Bentham, A Fragment on Government, in 1 Bentham Works 288. 
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it, and in other political arrangements to secure that the exercise of gov- 
ernmental power will aim at the greatest happiness of the greatest number. 
The most important requirement is that there should be frequent changes of 
condition between some of the governors and governed so that the interests 
of the governors should be more or less identified with those of the gov- 
erned. Lind thought, and at this stage Bentham did also, that a mixed 
constitution containing an elected element, such as the British Constitution 
of Crown Peers and Commoners at that time, was enough to secure the 
required identity of interest. But as we shall see, Bentham, while maintain- 
ing his hostility to the doctrine of natural rights, later came to think that only 
a full democracy could secure this condition and could be accounted free. 

The third and last contribution made by this remarkable pair to the great 
debate with America was a response to the Declaration of Independence it- 
self. Three months after its publication on July 4, Lind published an Answer 
to the Declaration of Independence of the American Congress. This is, for the 
most part, concerned with the detailed examination of the specific charges in 
the Declaration of Independence made against George III, charging him 
with injuries and usurpations. At the end of the pamphlet, however, there is 
a short "Review of the Declaration," including some pages 37 devoted to 
fiercely critical observations of the philosophical passages in the second 
paragraph of the preamble. Here Bentham anticipated some of the elaborate 
scrutiny of the doctrine of natural rights which he made years later after the 
outbreak of the French Revolution when he characterised the doctrine as so 
much "bawling upon paper." 38 

In this Answer of 1776, Bentham's main attack consists of a claim that 
there is an unexplained and indefensible inconsistency in both asserting that 
men have unalienable rights to enjoy life and liberty and to pursue happiness 
and also accepting the necessity of government, since the exercise of the 
powers which every government must have and use will at times involve the 
taking of life, the limitation of liberty, and the interference with the ways in 
which men choose to pursue their happiness. "If the right of pursuit of 
happiness is a right unalienable why (how) are thieves restrained from 
pursuing it by theft, murderers by murder, and rebels by rebellion?" 39 

37 [John Lind], An Answer to the Declaration of the American Congress 120-32 (1776). It is 
established that most of this part of Lind's pamphlet was written by Bentham since he com- 
municated his draft by letter to Lind though, since not all the letter survives, Bentham's 
authorship of the whole remains only a highly probable conjecture. See letter from Jeremy 
Bentham to John Lind, Sept. 2, 1776, in 1 Bentham Correspondence 341-44. As noted there, 
at 342 n., previous extracts in Mary P. Mack, Jeremy Bentham: An Odyssey of Ideas 1756- 
1792, at 168 (1963), are not apparently connected by Mack with Lind's Answer but with his 
earlier Remarks on the Principal Acts of the Thirteenth Parliament, supra note 11. 

38 Jeremy Bentham, Anarchical Fallacies, in 2 Bentham Works 494. 

39 The words quoted here are from Bentham's own draft in his letter to Lind (1 Bentham 
Correspondence 343). The text actually published by Lind differs in certain points of detail but 
reproduces their substance and adds "here then they have put the axe to the root of all 
Government." [John Lind], supra note 37, at 122. 
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This challenge to the authors of the Declaration of Independence to show 
how rights described as unalienable could be reconciled with the necessary 
powers of government, and indeed with each other, may seem now very 
simple, indeed very crude. Yet the point was not only the heart of Bentham's 
more sophisticated formulation of his objections to the later French Declara- 
tion of the Rights of Man, but dictated the form of much subsequent criti- 
cism by other writers of the doctrines of natural or human rights from 
Bentham's time until our own day. Only comparatively recently have new 
sophisticated versions of the doctrine been produced which attempt to dem- 
onstrate that the spirit at least of the doctrine can be reconciled with the 
necessary qualifications and exceptions and weighing or balancing of right 
against right, or even of right against general welfare, which is required if 
the doctrine is to have any concrete application in the criticism of law and 
political arrangements. In this modern version, in spite of the necessary 
compromise involved in resolving conflicts between rights, rights are 
thought of as having a property at least analogous to "unalienability" since a 
weight, independent of and additional to utility, is attributed to them even 
when overridden by other rights or considerations of general welfare; and 
this independent weight reflects the moral significance of relationships of 
respect between separate individuals which utilitarianism is said to disre- 
gard. It was because no such malleable conception of unalienable rights was 
forthcoming that Bentham stigmatised the doctrine of natural rights as the 
product not of reason but of mere imagination — "imagination, with its 
favourite instrument, the word right" 40 — and complained that such principles 
were "deaf, unyielding, and inflexible: — a principle which will hear of no 
modification — will look at no calculation" which, if "instead of imagination, 
reason be consulted," would be seen to be necessary. 41 

Ill 

I turn now to consider the second phase of Bentham's thoughts on Amer- 
ica. Bentham never abandoned his antipathy to the doctrine of natural 
rights. But he was early reconciled to the fact as distinct from the philosophy 
of American independence and in his old age explained that his opposition in 
1776 was the result of the bad arguments used to support it and the neglect of 
"the only good one, viz. the impossibility of good government at such a 
distance, and the advantage of separation to the interest and happiness of 
both parties." 42 

Early in his development as a social thinker, Bentham had formed the 
views that, except in rare circumstances, the possession of colonies was a 

40 Jeremy Bentham, Plan of Parliamentary Reform, in 3 Bentham Works 515. 

41 Id. at 467n. 

42 John Bowring, Memoirs of Jeremy Bentham, in 10 Bentham Works 1, 63. In spite of his 
admiration for Jefferson, Bentham continued in his old age to speak disrespectfully of the 
Declaration of Independence as a "hodge-podge of confusion and absurdity, in which the thing 
to be proved is all along taken for granted." Id. at 63. 
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benefit neither to the mother country nor the colony and there was a stand- 
ing utilitarian argument in favour of emancipation of colonies. 43 He had 
noted that the prophecies that the separation of the American colonies from 
Great Britain would be disastrous for both had been falsified. 44 By 1789 
when Bentham came to publish his famous Introduction to the Principles of 
Morals and Legislation, he had become an enthusiast and spoke of the 
United States as "that newly created nation, one of the most enlightened, if 
not the most enlightened, at this day on the globe," 45 adding only 

Who can help lamenting, that so rational a cause should be rested upon reasons, so 
much fitter to beget objections, than to remove them? 

But with men who are unanimous and hearty about measures, nothing so weak but 
may pass in the character of a reason: nor is this the first instance in the world, where 
the conclusion has supported the premises, instead of the premises the conclusion. 46 

What then about American democracy as distinct from American inde- 
pendence? Here the development of Bentham's thought is more tortuous and 
less easy to trace with confidence. For more than a decade before 1776, 
agitation for reform of the franchise had burst out in England, especially 
London, into frequent demonstrations, demands, and petitions. There is no 
echo of this in the Fragment though much of it is dedicated to exhibiting the 
confusions, the fiction, and the empty rhetoric in Blackstone's demonstra- 
tion of the glories of the "matchless" British Constitution. In fact Bentham 
himself at this period, while repudiating Blackstone's arguments, was in fact 
content with the old constitution. In his reminiscences of the period, 
Bentham — speaking of John Wilkes who in 1776 had made a famous speech 
in Parliament demanding the just representation of the people — said 

I was a determined aristocrat in [Wilkes's] time — a prodigious admirer of Lord 
Mansfield and of the King . . . 

I was, however, a great reformist; but never suspected that the people in power 
were against reform. I supposed they only wanted to know what was good in order to 
embrace it. 47 

So as late as 1782, Bentham wrote of the unreformed Constitution, "The 
constitutional branch of the law of England, taking it in its leading princi- 

43 Bentham's most explicit formulation of these views was made in 1793 in his Emancipate 
Your Colonies! Shewing the Uselessness and Mischievousness of Distant Dependencies, in 4 
Bentham Works 408-18. He argued his case against the retention of colonies on more technical 
economic grounds in his Manual of Political Economy, in 3 Bentham Works 52-57, written 
about the same time. But the same thoughts had occurred to him earlier still when considering 
between 1788-90 a postscript to a second edition of his Defence of Usury, in 1 Jeremy Bentham's 
Economic Writings 124, 191-94, 202-204 (W. Stark ed. 1952). 

44 Id. at 194. See also the fragment Colonies and Navy, in id. at 211. 

45 Jeremy Bentham, An Introduction to the Principles of Morals and Legislation 309 (Col- 
lected Works of Jeremy Bentham, vol. 3, J. H. Burns & H. L. A. Hart eds. 1970). 

46 Id. at 311. 

47 John Bowring, supra note 41, at 66. 
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pies, would probably be found the best beyond comparison that has hitherto 
made its appearance in the world; resting at no very great distance, perhaps, 
from the summit of perfection." How conservative Bentham was at this 
period appears in the almost Burkean remark, which he added to this reflec- 
tion, on the near perfection of the British Constitution, that it was the 
happiness of the British "to have stumbled upon so invaluable a posses- 
sion." 48 

In 1788 Bentham turned his attention to events in France. His first 
thoughts were expressed in an open letter written in French to Mirabeau. 49 
In this letter, Bentham made it clear that as far as Britain was concerned he 
was still content with the unreformed Constitution. While he was certain 
that the state of France called for radical reform and that only with equal 
representation could France hope to secure the freedom of the press, the 
control of executive powers of arrest, a fair system of taxation, and a proper 
subordination of the armed forces to the civil authorities, he was equally 
convinced at this time that in England all these elements of good government 
were firmly established and secured. So he wrote, "I have not yet found any 
sufficient reason for wishing for the introduction of a system of equal rep- 
resentation in my country." "Not yet found" (Je n'ai pas encore trouve) — 
there is here perhaps a tentative note. At any rate, in the next year while still 
concerned with French affairs, he composed, but never completed or pub- 
lished, what he himself called an Essay on Representation, making a case for 
representative democracy and again intended for the French. 50 It may well 
be, as some scholars have urged, that at this time Bentham never intended 
his arguments to be used in British politics, and certainly if he did, his views 
were to change violently when the character of the French Revolution be- 
came apparent. But in the following year, 1790, Bentham composed in 
English an essay On the Efficient Cause and Measure of Constitutional 
Liberty. 51 Here for the first time Bentham identified the precise form of the 
utilitarian principle which, instead of a doctrine of natural rights, was to 
serve as his leading argument for democracy when twenty-seven years later 
he had publicly shaken off his doubts and become an active advocate of 
radical reform. 

This utilitarian argument for democracy was an application in the sphere 

48 Jeremy Bentham, Of the Influence of Time and Place in Matters of Legislation, in 1 
Bentham Works 171, 185 and footnote "written in 1782." 

49 UCL Bentham MSS, CLXX, 3 [1788]. 

50 UCL Bentham MSS, CLXX, 87-121 [1788-89]. Extracts from it are printed in Mary P. 
Mack, supra note 37, at 424-39. 

51 UCL Bentham MSS, CXXVI, 8 [c. 1790]; printed with omissions in Mary P. Mack, supra 
note 37, at 453. This essay, which is continued in UCL Bentham MSS, CXXVII, 4 [c. 1790], 
was an attack on the theory (which Bentham terms "the current theory of government" and 
criticises as "hollow and delusive") that good government and constitutional liberty is best 
secured by the distribution of political power among different bodies or its division into different 
branches. 
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of constitutional law of the same principle which in the criminal law secured 
an artificial harmony between the interests of the individual and the general 
welfare by the use of sanctions and so maximized the general happiness. 
Criminal punishment for Bentham was simply an artificial expedient de- 
signed to make it in the interest of the individual who is tempted to break the 
law and act against the public interest to conform his conduct to the public 
interest. Bentham came indeed to view governments, "the ruling few," as 
potential criminals perennially tempted to pursue their personal interests at 
the expense of the public. This was the standing conflict between the sinister 
interest of the ruling few and the interest of the subject many. Rulers there- 
fore were to be regarded like potential robbers whom it was necessary al- 
ways to suspect and always to subject to the control of the public. So he 
fashioned the slogans "minimise confidence" and "maximise control", and 
claimed that the appropriate form of control in constitutional law was to 
place the power of appointment and dismissal of government in the hands of 
the people. Many different formulations and applications of this principle 
securing the artificial harmony of interests are to be found throughout 
Bentham's works. But the first formulation of it in the constitutional sphere 
was in this short unpublished essay of 1790: 

. . . the propositions I lay down are these: 

(1) That the efficient cause of constitutional liberty or of good government which is 
but another name for the same thing is not the division of power among the different 
classes of men entrusted with it but the dependence immediate or mediate of all of 
them on the body of the people. 

(2) That the whole sovereign power ought to rest in the hands of persons placed and 
displaceable by the body of the people. 52 

This simple formulation which was elaborated at very great length in the 
pleas for parliamentary reform which Bentham published only after the 
lapse of twenty-eight years, was followed by an argument designed I think to 
quiet Bentham's own qualms about committing himself thus far to represen- 
tative democracy. For in a note apparently written in the same year, 53 he 
emphasised that plans to give men equal votes in the election of their 
government were quite distinct from levelling doctrines of equality of 
property — which Bentham feared as much as Blackstone or Burke ever did. 
This too was an early forerunner of his later more elaborate arguments in 
Radicalism not Dangerous. 5 * 

Within three years when the French Revolution entered its violent phase, 
Bentham's fears which he had earlier dismissed were realised, and it is not 
too much to say that he was frightened out of his wits. Like Burke and 

52 UCL Bentham MSS, CXXVII, 5 [c. 1790]. 

53 UCL Bentham MSS, CXXVII, 19 [c. 1790]. 

54 Radicalism Not Dangerous (1819-1820), in 3 Bentham Works 599-622; note Part III, 
Defence from Experience in the Case of the United States, at 612-13. 
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Wordsworth, he came, as Leslie Stephen said, to see the glare of hell in the 
light which others (Richard Price and Tom Paine among them) took to 
herald the dawn of the millennium. So he turned his back on democracy and 
occupied himself in writing papers (also never published), attacking any 
project of parliamentary reform, under such reactionary titles as Reform No 
Improvement 55 and Rottenness No Corruption, or a Defence of Rotten 
Boroughs by the author of The Defence of Usury. 56 In another such paper 57 
he explained his position by saying "No man has a fuller comprehension of 
the imperfections of the law, no man a more painful and indignant sense of 
them, no man has been more assiduous in investigating them nor more 
successful in discovering them ... it is with this body of grievances before 
my eyes, that I say notwithstanding, no change in the Constitution nor in the 
form of Parliament." In the earlier essay of 1790 which expounded the 
utilitarian case for popular government, Bentham did not mention America, 
but in the later pamphlet, Reform No Improvement, America is indeed 
mentioned, but only to explain why progress towards democracy in America 
had not been accompanied by the anarchy and disorder which Bentham, in 
this phase of panic, feared must accompany it in Europe. So he raises the 
question about America "Why so quiet?" and attributes the peace "of the 
American republics" to a variety of factors: the absence of large towns and 
urban mobs, the great proportion of population occupied as husbandmen, 
the general belief that domestic concerns were more important than public 
ones, and the fact that there were in America no swarms of mischief-making 
unemployed lawyers, players, news vendors and artists. "The business of 
government with them is not an end but a means to security and repose." 58 
When did Bentham's panic fear of representative democracy subside and 
what caused it to do so? It is not possible on the evidence to answer these 
questions with any precision or certainty, but it seems clear that America 
had much to do with it. 59 By 1809 when he wrote the Parliamentary Reform 
Catechism, 60 he was certainly fully convinced of the need in England for the 
full radical programme of universal suffrage, secret ballots, annual parlia- 
ments, and equal electoral districts; and when in 1817 he published the 
Catechism on Reform together with the immensely long and, it must be 
confessed, tedious introduction full of injunctions to "look to America," he 

55 UCL Bentham MSS, XLIV, 2 (1794). 

56 UCL Bentham MSS, XLIV, 3-5 (1795). 

57 UCL Bentham MSS, CLXX, 173 (1793). 

58 Reform No Improvement, supra note 54, at 2-3. 

59 See the lucid and careful discussion of this subjecl -* J. R. Dinwiddy, Bentham's Transi- 
tion to Radicalism, 36 J. Hist. Ideas 683 (1975). I differ only from the views expressed there in 
emphasizing the importance of Bentham's early formulation in his unpublished essay of 1790, 
supra note 50, of a utilitarian defence of democracy. 

60 Jeremy Bentham, Plan of Parliamentary Reform, in 3 Bentham Works 468. 
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spoke of himself as having been convinced for a long time 61 before the 
writing of the Catechism in 1809 of the necessity for reform. 

Most authorities have attributed what they call Bentham's conversion to 
democracy to the influence of James Mill, John Stuart Mill's father, whom 
he met first in 1807, and that influence together with what Bentham saw as 
the iniquities of governmental repression in England permitted by the uni- 
formed constitution were no doubt very powerful influences on him. But it 
seems to be impossible to doubt that the spectacle of peace, prosperity, 
freedom, and the safety of property in America, in spite of the growing 
approximation there to manhood suffrage, played a great part in dissipating 
Bentham's earlier fears. 62 What is clear is that Bentham never forgot his 
panic of the 1790s, and when later he appealed to the example of America 
to calm or to ridicule the fears of democracy, he spoke in terms obviously 
inspired by his past experience. "Anarchy is one bugbear; Democracy an- 
other. Separately, or like dogs coupled, they are sent forth by periodicals — 
ministerial and absolutist — to strike terror into weak minds ... to frighten 
men out of their wits and prevent them from forming any sound judgment 
. . . Fear is a passion by which judgment is laid prostrate and carried away 
captive." 63 There is here, surely, a note of self-castigation. 

In the end, praise of American democracy as a kind of Utopia of 
utilitarianism — "the best government that is or ever has been" 64 — dedicated 
to the pursuit of the greatest happiness of the greatest number came to figure 
in almost all of Bentham's later writings and not merely those arguing the 
case of parliamentary reform. He conceded that in this "matchlessly felici- 
tous system" there were "imperfections of detail" 65 but the virtues far out- 
weighed them. 

First then the virtues: as Bentham saw them, they were the polar oppo- 
sites of the evil features of governmental repression in England during the 
Napoleonic wars and the period of hunger and unrest that succeeded them. 
"No dungeoning acts, no gagging acts, no riot acts," 66 such as disgraced 
England still in 1817. Instead America enjoyed great freedom of an untaxed 

61 Id., in 3 Bentham Works 435. 

62 As early as March, 1790, Bentham in discussing French plans for the popular election of 
judges wrote "I have not that horror of the people. I do not see in them that savage monster 
which their detractors dream of . . . Much sooner would I look to America, where the people 
bear undisputed sway, and ask, in so many years of popular government, what violences or 
injustice to the prejudice of their servants have ever yet been presented by the history of 
thirteen commonwealths?" Jeremy Bentham, A Draught for a Code for the Organization of the 
Judicial Establishment in France, in 4 Bentham Works 363. 

63 Jeremy Bentham to His Fellow-Citizens of France on Houses of Peers and Senates, in 4 
Bentham Works 419, 448. 

64 Jeremy Bentham, Plan of Parliamentary Reform, in 3 Bentham Works 472. 

65 Jeremy Bentham, Constitutional Code, in 9 Bentham Works 63. 

66 Jeremy Bentham, Radical Reform Bill, in 3 Bentham Works 558, 562. 
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press and of speech; 67 and there was no standing army, no established 
church, no hereditary honours but great simplicity and economy. About 
each of these Bentham had much to say. He had valued freedom of speech 
even in his Tory days no less than his famous disciple John Stuart Mill. He 
valued simplicity greatly as a most important feature of good government 
and some of Bentham's most effective rhetoric applauded the absence of the 
dazzling show which surrounded the monarchies and aristocracies of 
Europe, or as Bentham termed them the instruments of "delusion" or "fac- 
titious dignity," "lustre" and "splendour" designed to mystify and hide the 
defects of the ruling few from the subject many. 68 He was delighted also that 
in America public services were rewarded only by personal and not heredi- 
tary honours. So the Americans were right not to have a hereditary peerage 
or honours nobility: "bestow rewards, erect statues, confer even titles so that 
they be personal alone but never bind the crown of merit upon the brow of 
sloth." 69 Further, though Bentham conceded among the few vices which he 
saw in the system the growth of a vast "tribe" of lawyers, he could at least 
congratulate America on the relative cheapness of justice and the small 
salary of $4,000 "not so much as pounds 1,000" paid to the Chief Justice 
compared with the enormous annual fees of £23,000 extracted by Lord 
Eldon. 70 

Most serious of the vices in Bentham's eyes of the American system was its 
disfigurement by the institution of slavery. This indeed Lind had fastened 
upon, in the work which he wrote in 1776 criticizing Price, and at- 
tacked the Americans for speaking as if their professions of faith that men 
were created equal meant that America "where men and cattle are offered for 
sale in the same advertisement" 71 was in fact to be the home of equal liberty. 
Bentham condemned the system of slavery as a monstrosity, but he thought 
that the Americans were by 1821 employed in combatting it 72 and seems to 
have thought that it would soon disappear without friction when the disutil- 
ity in terms of the general welfare became, as he thought it would, increas- 
ingly apparent. 73 But though less reprehensible than slavery, Bentham 
blamed America for its failure to throw off what he somewhat absurdly 

67 Jeremy Bentham, Plan of Parliamentary Reform, in 3 Bentham Works 473; The King 
Against Edmonds and Others (1820), in 5 Bentham Works 246; Constitutional Code, in 9 
Bentham Works 38; and Letters to Count Toreno (1822), in 8 Bentham Works 510. 

68 Jeremy Bentham to His Fellow-Citizens of France (1830), in 4 Bentham Works 437-39; 
and Constitutional Code, in 9 Bentham Works 76-77, 540-41. 

69 Jeremy Bentham, The Rationale of Reward, in 2 Bentham Works 189, 201. 

70 Jeremy Bentham, Observations on Mr. Secretary Peel's House of Commons Speech 21st 
March 1825, in 5 Bentham Works 344. 

71 [John Lind], supra note 29, at 46. 

72 Jeremy Bentham to the Spanish People, in 2 Bentham Works 277, 294. 

73 Jeremy Bentham, Constitutional Code, in 9 Bentham Works 63. 
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described as "the yoke" 74 of the formless and obscure English common law, 
and for their neglect of the great opportunity afforded by the break with 
England to introduce clear comprehensive rational codes instead of the 
"non-cognoscible" and trackless wilds of case law which, for Bentham, was 
no law at all, though so profitable to lawyers. Lastly, he thought the institu- 
tion of a second Chamber in the form of the Senate was both an absurd 
expense and an obstruction to the popular will. He wrote much specifically 
designed to persuade Americans of this mistake, which he thought a weak- 
minded imitation of the House of Lords. 75 

Amid these glowing tributes to American government, there are some 
staggering misjudgements to be found. Perhaps the most startling among 
them in his reiterated conviction that the Americans were wise not only in 
abjuring the delusive splendours of a palace and the society of an aristocratic 
court in which to house their President but were wise too in providing him 
with no special protection such as surrounds an English king. "In the 
Anglo-American United States," he wrote, "no such extra protection is af- 
forded them: and in the Anglo-American United States, instead of being the 
less secure, they are the more perfectly secure. No King of England — no 
other man whose seat is called a throne, is so secure against hostile attacks 
by individuals, as the President of the Anglo-American United States is." 76 
Indeed on this point Bentham seems to have developed almost a genius for 
false prediction. He asks concerning the President, ". . . is he the less safe? 
Not to speak of Asia exists there in all Europe a monarch by whom anything 
like equal security is enjoyed? Oh, no: nor ever will nor can there be. The 
monarch is a mark for every madman to shoot at." 77 Perhaps more excusa- 
bly in discussing the President's patronage of the army, Bentham made the 
confident statement that under a really existing constitution "which has for 
its end in view the greatest happiness of the community" the vast powers of 
the President as Commander-in-Chief of the armed forces could never be a 
menace to security at home since "to power in every situation, checks so 
efficient and adequate are applied." 78 

The great system of patronage, placemen, and sinecures, through which 
the administration of George III had been able to manipulate Parliament, 

74 Jeremy Bentham, Letter to the Citizens of the Several American States, July 1817, in 4 
Bentham Works 478, 482n, 483-91. 

75 Anti-Senatica: An Attack on the U.S. Senate, Sent by Jeremy Bentham to Andrew Jackson, 
President of the United States 209-67 (Smith Coll. Stud, in History, vol. 11, Charles Warren 
Everett ed. 1926). Bentham preached the same lesson to the French and to the Spanish, arguing 
the general disutility of a second legislative chamber. See Jeremy Bentham, supra note 67, at 
420; and Three Tracts on Spanish and Portuguese Affairs, in 8 Bentham Works 465, 468-70. 

76 Jeremy Bentham, Principles of Judicial Procedure, in 2 Bentham Works 1, 121. 

77 Jeremy Bentham, Letters to Count Toreno on the Proposed Penal Code, in 8 Bentham 
Works 487, 523. 

78 Jeremy Bentham, Constitutional Code, in 9 Bentham Works 363-64n. 
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came to figure in Bentham's later views as one of the greatest vices of the 
unreformed British Constitution. He seemed to have thought that for this, as 
for everything else, democracy on American lines would be a panacea and 
that no parallel to the vices of royal patronage were to be found in the States. 
"Look now to the United States! — look to the General Congress! See 
whether, in that head seat of democratic government, corruption in any such 
shape is in any instance to be found." 79 It was a government "without so 
much as a single useless place, needless place, overpaid place, unmerited 
pension — not to speak of sinecures — no not so much as a, peerage, to settle or 
a borough to buy off a country gentleman." 80 In short, Bentham had come to 
the conclusion that the only vices with which democracy in America could be 
charged were those like its retention of a second Chamber and the uncodified 
common law, things inherited from Britain. 81 There is no hint to be found in 
Bentham of the possibilities of the tyranny of the majority over standards of 
conduct or taste to which three years after his death Tocqueville would draw 
attention and inspire cooler assessments of America. 

So Bentham's enthusiasm for American democracy never wavered. It was 
"a never-to-be-expunged reproach to our Matchless Constitution — matchless 
in rotten boroughs and sinecures!" 82 

If much of this may seem now an uncritical and even silly enthusiasm, it is 
to be remembered how repressive of fundamental liberties widely enjoyed in 
America British government had become. Bentham's extravagance in his 
wild enthusiasm for the world's greatest experiment in democracy still de- 
veloping before his eyes can easily be matched by pronouncements from the 
side of those who feared the American example. Even Sidney Smith could 
write, "In the four quarters of the globe, who reads an American book? . . . 
what does the world yet owe to American physicians and surgeons? . . . 
what new constellations have been discovered by the telescopes of Amer- 
icans? What have they done in mathematics? who drinks out of American 
glasses? or eats from American plates?" 83 as if these identified permanent 
failings of the American democratic system. Moreover there is this to be 
said. Bentham seems to have discerned that there were and would continue 
to develop in American life powerful trends corresponding to virtues which 
he possessed himself and valued most in others: a certain homespun simplic- 
ity; enlightened benevolence; youthful energy and inventiveness; a hard- 
headed self-reliance, a suspicion of pomp, pretence, snobbery, and social 
hierarchy, and a compassion for human suffering. In the most bitter of the 
passages in which he urges the opponents of reform to look once more at the 

79 Jeremy Bentham, Plan of Parliamentary Reform, in 3 Bentham Works 494. 

80 Id., in 3 Bentham Works 437. 

81 ". . . thoughtless continuation of the. usages of the corrupt monarchy out of which it 
sprung." Constitutional Code, in 9 Bentham Works 346. 

82 Jeremy Bentham, Plan of Parliamentary Reform, in 3 Bentham Works 432. 

83 [Sidney Smith], Book Review, 65 Edinburgh Rev. 79-80 (1820) as quoted by David Paul 
Crook, American Democracy in English Politics 1815-1850, at 72 (1965). 
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American United States and to see how free from any sign of anarchy or 
danger to property was the country of "the supposed destroyers of all prop- 
erty and all government," he challenges them thus: ". , . has there at any 
time been that day, in which the door of that immense country has not 
stayed wide open to the scum of the earth, as you would call it? and amongst 
others, to your own wild Irish — to those wild Irish, who by your misrule, 
and by the fear of your torture-mongers , have been driven into banish- 
ment?" 84 

The sad finale of Bentham's concern with the United States is soon told. 
For the second time in his life a great country's revolutionary break with the 
past seemed to him to offer a glorious opportunity for the use of that "genius 
for legislation" which he believed himself to possess. At the beginning of the 
French Revolution he wrote much for the guidance of the new Constituent 
Assembly, and though he was made an honorary citizen of France and one of 
the best of his works for the guidance of the new French legislature on 
parliamentary tactics was translated into French, nothing came of his earlier 
high hopes of influencing the form and substance of the law in France. The 
full story of this first disappointment has been told in illuminating detail by 
Professor J. H. Burns, who opens the story with Bentham's cry of disap- 
pointment, "God Almighty predestinated me to be the ame damnee of 
France." 85 

America was perhaps a more bitter blow to Bentham and one to which age 
had perhaps made him more vulnerable. His enthusiasm for codification had 
become a passion and his hatred of the uncodified formless "uncognoscible" 
common law had become very near a mania. Between 1815 and 1817, he 
wrote and published letters and circulars urging America, the country which 
he saw as the uncorruptible, "every day more and more flourishing com- 
monwealth" to complete its break with England, that "seat of ill-disguised 
despotism and self-acknowledged corruption," and to shake off the inherited 
yoke of the common law, indeed to shut American ports to it and to accept 
from his hand the free gift of a complete code of law. 86 

There is indeed a tragicomedy in the papers, later published together as 
papers on codification, in which the sharpest acumen in detailed argument is 
displayed together with a naively optimistic belief in the power of such 
detailed argument to persuade. In 1811 Bentham wrote 87 offering his ser- 
vices as codifier to President Madison; Madison replied in 18 16, 88 after an 
interval of five years, courteously refusing the offer and understandably 

84 Jeremy Bentham, Plan of Parliamentary Reform, in 3 Bentham Works 472n. 

85 Letter from Jeremy Bentham to Etienne Dumont, in BPU (Bibliotheque Publique et 
Universitaire, Geneva), Dumont MSS XXXIII, 56; J. H. Burns, Bentham and the French 
Revolution, 16 Trans. Roy. Hist. Soc. 95 (5th ser. 1966). 

86 Jeremy Bentham, Letter to the Citizens, in 4 Bentham Works 479, 504; and letter from 
Jeremy Bentham to James Madison, Oct., 1811, in 4 Bentham Works 453, 460-62. 

87 Id., in Bentham Works 463. 

88 Letter from James Madison to Jeremy Bentham, May 18, 1816, in 4 Bentham Works 
467-68. 
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softening the blow with a number of vague phrases. To this reply Bentham 
replied, 89 subjecting to microscopic examination every evasive word used by 
Madison. In 1817 he published a circular 90 to all the Governors of all the 
States in the Union and finally a vast collection of eight letters addressed to 
the citizens of the American United States. In these, at enormous length and 
with remorseless detail, he defined and expounded the cardinal virtues of a 
properly drafted code of law. These were: "aptitude for notoriety," "com- 
pleteness" and "justifiedness" or support by adequate reasons. 91 He 
planned in detail the tactics for the best presentation of his offer to the 
American people and anticipated every argument against its acceptance. 
Even the fact that the code would come from an alien hand is turned into an 
argument for accepting it since the offer, coming from one who had no 
power to impose the code and therefore addressed merely to the understand- 
ing and not to the will of the American people, could excite no odium. 
Testimonials are cited, including his correspondence with the Emperor of 
Russia whose gift of a diamond ring he had sent back. 92 

All was in vain, indeed the most concrete acknowledgments that he 
received were professions of admiration for his genius and fame, and the 
report 93 (from Governor Plumer of New Hampshire) that the distinguished 
American lawyer, Mr. Edward Livingstone, had said more than once that 
his own project of a new penal code for the State of Louisiana had grown out 
of what he had learnt of Bentham's views in the French translation pub- 
lished by Dumont. In 1830, Bentham, then eighty-two and within two years 
of his death, made one last gesture. He wrote to President Jackson to express 
his intense admiration of his inaugural message to Congress. Here he men- 
tioned his proposals for codification to replace the "utter inaptitude" of the 
common law and offered himself as an instrument for Jackson to use in the 
task of delivering the people from "the thraldom in which, everywhere, from 
the earliest recorded days, they have been held by the harpies of the law." 94 
There was apparently no reply. 

So ended the curious transition from hostility to almost unqualified admi- 
ration of America which Bentham made. Though disappointed, the old man 
retained no bitterness. Far from rounding on the country that had spurned 
his offer and allowed five years to pass even before acknowledging it, his 



89 Letter from Jeremy Bentham to James Madison, Sept., 1817, in 4 Bentham Works 507. 

90 Jeremy Bentham to the Respective Governors of the American United States (Circular), in 
4 Bentham Works 476. 

91 Jeremy Bentham, Letter to the Citizens, in 4 Bentham Works 478, 480. 

92 Letter from Jeremy Bentham to James Madison, Oct., 1811, in 4 Bentham Works 462-64; 
and letters to the Emperor, in 4 Bentham Works 514-28. 

93 Letter from Governor Plumer of New Hampshire to Jeremy Bentham, Sept. 15, 1826, in 
10 Bentham Works 556-57. 

94 Letter from Jeremy Bentham to Andrew Jackson, April 26, 1830, in 11 Bentham Works 
39-42. 
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references to the "Anglo-American United States" continued throughout as 
favourable as ever. If the democracy of America had refused his offer to 
draft its code of laws, it still remained for him, in spite of its professed 
ideology of natural rights, the greatest and most successful embodiment on 
earth of the principles of utility. 
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